MARCH 12, 2021

Title IX Rationale Writing
Best Practices

For Investigators and Decision-makers




Any advice or opinion provided during this training, either privately or to the
entire group, is never to be construed as legal advice. Always consult with your

legal counsel to ensure you are receiving advice that considers existing case law,
any applicable state or local laws, and evolving federal guidance.

(610) 993-0229 | inquiry@tngconsulting.com | www.tnhgconsulting.com



TOPIC OVERVIEW

Purpose of the Rationale

Who Crafts/Approves the Rationale?
What Should a Rationale Include?
What Shouldn’t a Rationale Include?

Defensible Documentation of a Fair Process
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Who is the Audience for the Rationale?
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RATIONALE TEMPLATE (CONT.)

I Summarize and assess credibility; make a relative
credibility comparison and conclusion

I Make and explain your finding (by the standard of
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RATIONALE DRAFTING PROTOCOL

I Rationale for dismissal or emergency removal should be
written by the Title IX Coordinator or designee
(administrator who makes the decision).

I This rationale can/should be reviewed (not written or
rewritten) by TIXC and/or legal counsel prior to issuance

I Hearing rationale should be written by the Chair or
Decision-
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KEEP YOUR AUDIENCE IN MIND

Write with the following audiences in mind:
I TIXC and/or legal counsel
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BEST PRACTICE TIPS (CONT.)

I When there are multiple alleged violations, the rationale
should typically flow from analysis of the broadest offense
to the narrowest (rather than from most severe to least
severe)

I Include arationale for each policy violation (if more than
one)

I Ensure that the Decision-maker(s) arrive at the rationale
Independently and impartially. Your TIXC and legal counsel
are there as guardrails, and to ask probing questions, but
should not exert untoward influence on the outcome
(assuming the TIXC is not a Decision-maker, though they
may be for dismissals or emergency removal).
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CASE STUDY

Phoebe and Simon — A Bridge Too Far?

Simon and Phoebe have been dating for several months.
They have been sexually active, including vaginal
Intercourse, multiple times. They have never discussed
protection or contraception, but neither has ever used any
during their sexual activities with each other. Phoebe is clear
that Simon has never worn a condom during sex with

her. Simon is unaware whether Phoebe has ever used any
form of contraception.
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CASE STUDY

n discussing life goals generally, Simon has made it clear to
Phoebe that he doesn’t ever see himself having kids.

During all of their sexual interactions, as intercourse was
neaded toward climax, Simon has pulled out before
ejaculating.

On the night in question, in the heat of their romantic
Intimacy, which had always involved missionary position
consensual sexual intercourse, Phoebe instead positioned
herself on top of Simon, and decided she wanted the
experience of Simon ejaculating inside of her, to be as close
to him as she possibly could.
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CASE STUDY

Phoebe responded that she was simply caught up in the
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CASE STUDY

Simon clarified for investigators that his insistence in saying
“walt” twice, plus the clear distress on his face should have
made it clear to Phoebe that he meant to stop.

Phoebe responded to this evidence by stating that the look
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CASE STUDY

You have now been placed into a position of having to decide
this matter and stating your rationale.

By a preponderance of the evidence, did Phoebe sexually
assault Simon by having non-consensual sexual activity with
him?
I If yes, why?
I If no, why not?
Be very clear in your reasoning.
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Questions?
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